LAW AND POLICE                                 959

the law, on the whole, in favour of mercy; and jurors were
sometimes sympathetic as we have seen.1 Moreover, it is abun-
dantly clear that these death sentences were never intended to
be carried out in the majority of cases. Nevertheless, though
there are no reliable statistics on the subject, there is no doubt
that the carnage was terrible; Coke even admits this, though
somewhat typically he deprecates too easy pardons as leading
others to risk the full penalty. Probably twice as many persons
suffered death annually at the end of the eighteenth century as
at the end of the nineteenth,2 with a population not a third as
great, and it has been calculated the annual number was 800
at the end of the sixteenth century when the population was
much smaller.

This points to an actual relaxation in practice whilst the
Statute law was gaining in severity. The difference in tone of
Blackstone's remarks3 on criminal punishment from those of
Coke or even Hale points in the same direction. This softening
of practice, whilst Statute law hardened, is best explained by
the introduction of the system of transportation. Banishment
was from early times an old alternative to hanging.4 Until
Charles II, when a conditional pardon was granted, imprison-
ment, whipping, fine, or mutilation were the only substitutes,
but under Charles IIs transportation came into use and ob-
tained full recognition under George I.6 The rules, however,
were varied. What term was imposed was largely a matter of
discretion. But in I7687 it was fixed as fourteen years wherever
not provided otherwise. The judges recommended to mercy
after pronouncing sentence of death, and the Sovereign on the
advice of his Home Secretary gave the order for transportation.
In 1823* this was put on a more regular footing and judges were

1  Holdsworth, vol. vi, p. 630, passim, and supra, p. 95, note 3.

2  About i DO at the end of the nineteenth century; by 1931, although 101 known
murders occurred and 57 arrests were made, only 6 were executed, all others being
discharged, acquitted, found guilty but insane (15) or the like.   Vide Cmd. 4360.
Since 1931 expectant mothers (who had always been respited in practice) cannot
be condemned to death: 21 & 22 Geo. V, c. 24.

3  Blackstone, 4 Com. pp. 17 and 18.              4 Stephen, H.C.I,, i. 491 et seq.
5 31 Car. II, c. 2, ss. 13-14.                                            6 4 Geo. I, c. 28.
7 8 Geo. Ill, c. 15.                                                           a 8 Geo. Ill, c. 15.